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qt€qfhqT nfl@mMr +wtdv glvqqTm{3tq€!vqTtqr %Tit WI@IftITO&qjN IT,T VFR

qf&qraqtwftvqqu wftwr wIm www v%m{,qtrTfbR+qI+qr%Rqa8-vq€T{I

Any person aggrieved by this Order-in:Appeal may file an appeal or revision appK<.''ation1

as the one may be against such order, to the appropriate auUlority in the following way.

vnavr%n%rlqftwr qrjqq:-

Revision application to Government of India:

(1) Mr @W€Tqy%Wf#f+m,r994#turawm#qqTW w mWh<R fIg$ 8Rr a
TV- wra % vqq qtqq # &twfQ !qttwr grIm VEfbr wfM, wm vt+rt, R,r +;rTwr, trqtq R,nlp
alt+t)v, :ft©r€hrvqq, +€q=iTf, q{f+qTft: lrooor =R#tqFftvTf%q ,-

A revision application lies to- the Under Secretary, to the Govt. of India, Revision
Application Unit Minigtry of Finance, Department of Revenue, 4th Floor, Jeebm1 Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) qft Tm=Ft-€if++qFi++qqRdt §rf+mr eT++f+dtwTKIHqrwqqrwrttqr fRa
WTwntw\wTKrntvrq+qTtgqqFf+,Trfqa WTnrHqrwTn+qT%q€f%gtqTt©Ttt
nf#dt wvmt+®qm=Rxfbn+€ttn g{ 81

In case of any loss of goods where the loss occur in .transit from a factory to a

warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.
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In case.. of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(Tr) vfl qrv-5m Egm f%TRqT vrm baB Mvnqziq8t)fhd7fMqw vm §'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(=r) 3tfhr WITH=FF@rTqqqMhyqrTVbRKqt q8#ftaqm#tv{{Bill q©mtT qt wr
waR{fhm%!aTfhqTtu,WftVbUUqTfiKqtVTqWn VFR+fRV gf$fhm (+2)r998©ra
109 Tru f+1IFfhIT TWO-I - r

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec. 109
of the Finance (No.2) Act, 1998.

(2) tr#kr©wa qt@ Wlv) fbmwft 200r b_f+m 9 % gmtv fRfRfIg nq tw @-8 + d
vf@Rt, tf§r mtv +vfi mtv 9fq7ftq*h+dtqvrv % $ft©r;F-wtw qf wfM qijqr =Ft gIst vfbit
% wrqBfq7qq©rf#nvrnn®l wf+vrq vrmlmtwqfN% m@wHr 351 + fIgtfte=ft #
vr7Tv# vqg#vr%ft©H-6vmn qt vfl ft 8qtqTfjq

The above application shall be. made in duplicate in Forrn No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on
which the order . sought to be appealed against is . communicated and shall be

accompanied by two copies each of the OIC) and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Cha11an evidencing paymen,t of prescribed' fee as

prescribed under Section 35-EE of CEA, 1944, under IWajor Head of Account.

(3)' ' Mm WTqqv+vr%qxt+v7t%qvqvrg@itvr®itqv'8ztvrt206/- =M Trvm-=Ft

dw 3ilq€}#©Tt6qv$vr@t@r©©3t looo/-§t=Rv!;T7T7##TRl

The revision application shall be accompanied by a fee of Rs.200/- where the
mnount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is. more than Rupeeg One Lac.

qfhnqq idhw{Tvr RW qf tHqt WfM?WTf&WN +Tft wftv:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b#r©qrqq Tv–F wf&fhm, 1944 =Ft wra 35-Eft/351% +oh:-
Under Section 35B/ 35E: of CBA, 1944 an appeal lies to :-

(2) 3,daf&d qf%qt qaTR qBVTr +q©rqr#twftv, wftqt%Tmattfhn grT–F, ir'€kr®rTqq
qm IT+ +[FIll WWT vrqrf&Far WE) $ qfhq MT #B©r, qqqqRrTq + 2-d UVF, <S'TTa

VFR, qtHRT, ft(A(qPR, ©§TqRTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloQr, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad: 380004.
In case of abpeds other'than as mentioned above para.

The appeal to the Appellate. Tribunal shall be filed in quadrppHcate in form EA-3

as prescribed under 'Rule 6 of CQntra1. Excise(Appeal) Rules, 2001 and shall be

accorhpuded against (one which at least shot+ld be accompanied by a fee of Rs.1l000/-
2 Rs.5l000/_ and Rs.10l000/_ where amount of duty / penalty / demand / refund is
upto 5 Lac..1 5 Lat.. to 50 Lac uld above 50 Lac respectively in the form of crossed bank
draft in favour of Asstt. Rdgistar of a' branch of any nonMla+e public sector bank of thQ

place where the bench qf my nominate public sector bank of the place where the bench
of the Tribunal is $itwated.
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(3) vfl TV wtF tq{ V aIT+qR vr wrItqT On jat.vaqt€ aaT iT fN =Rv qr unIV w®
br&f#nwmnf%qlwvq%®tsq'ftf%fRWq€tqTft®+%fMWiTf%lft w{\dhqBM$1wt
qIRq wftvnhdvvr©H=#-T6qrMfMvwr€ 1

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal to
the Appellant Tribunal or the one application to the Central Govt. As the case may be,
is filled to avoid scr+ptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @rqrgqqlv-69fbfhwr970qqrtRitfkT#gIg$-r%mafR8ff\af%Ug!©n3w wtrr
u qWTtqtWiTf+qftfhhm wf&m+#qt©t&ntq qt in vM.s 6.50 qt©r@rqmqqtv%fbra
@F8mqTftP I

One copy of application or O.1.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of, Rs.6.50 paise' as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qq 81 tHf#7vwiqtqtf#kRr wt qT&fmI =Ftarqt'@mqB6fVaf#nvHr%qttfhn
!!@, bghtawqq qt@ q{tqTmwftdhrqDITf$rar (qBlff8ft) fhr*b 1982 +fRfid{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fhnqrv3, #fM@qrqqql©v+tqwHwftfhqnrTf&qm Wa) q+ vfl wft©t +qT;let
q#Fihr (Demand) @& (Penalty) qr 10% if wr gtn gf+vrf {I €1qtf+ qf%mr l§vvr IO
q(iV TnT {I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of
the Finance Act, 1994)

iadbr WiTT gcB 3iT+qTqI + +atV, WTf+V €FTT qMf #jgbT (Duty Demanded) I

(1) & (Section) IID bTW f+8tftT Tft;
(2) fbnwatqta hfea #t tIfin
(3) Ha#fbtmt#fhm6b©rhruf+I

q€1jvqr'+ftvwftv’ t qB+If gm#t®mh®’uf©vqt++f©lg wf vmfhn
Tvr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed
by the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs. 10 Crores. It may be noted th&t the pre-deposit is a
muldatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Cenb'al Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i)

(ii)
(iii)

amount determined under Section 11 :D;

amount of erroneous Cenvat Credit taken;

amount payabje under Rule 6 of the Cenvat Credit Rules.

(6) (i) R v gr 1 qr b xP 7 v vIv VT
q 10% !qTTqW at gst%qe@VfRqTfeV8KqWKiT r0% !qcnqqr4tvrw6a81

Pw .hIul + WU

In view of above, an appeal against this .order shall lie b9fore the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

”’":T''::“ T:="--a
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in\ F.No.GAPPL/COM/STP/2235/2023

ORDER IN APPEAL

M/s. Shri Hari International Art, Survey No.7/27, Bhagat' Vidhyapith Road, Nr,

Mota Talav, Solagam, Science City, Ahmedabad-380060 (hereinafter referred to as ' the

appeltant'l have filed the present appeal against the . Order-i.n-Original No.

CGST/WT07/HG/919/2C)22-23 dated 22.02.2023, (in short ' impugned ordef) passed by

the Assistant Commissioner, Central GST, Division-VII, Ahmedabad North (hereinafter

referred- to as ' the adjudicating authority I. The appellant were engaged jn providing

taxable service and were holding Service Tax Reqistered No.AAKCA5964ESD001.

2. The facts of the case, in brief, are that on tha- basis of the data received from the

Central Board of Direct Taxes (CBDT) for the F.Y. 2014-15, it was noticed that the

appellant in the ITR/Form-26AS has shown the service income more in comparison to

the taxable value reflected in the ST-3 Return on which no service tax was discharge.d.

Letters were, therefore, issued to the appellant to explain the reasons for non-payment

of tax and to provide certified documentary evidences for the said' period. The appellant

.neither provided any documents nor submitted any reply justifying the non-payment of
service tax on such receipts. The detail of the income is as under;

Taxable Value

as per.ST-3
Return

Table-A

Total Amount

as per ITFI/Form
26AS

Difference in
Value

Service

payable

2,12,65,1572014-15 1,33,63,441 9,76,65279,01,716

2.1 A Show Cause Notices (SCN) . bearing No. CGST/Div-VII/A'bad:

North/TPD/294/2020-21 dated 27.09.2020 was issued to the appellant proposinq

recovery of service ta.x- amount of Rs. 9,76,652/- along with interest; under Sectidn 73(1)

and Section 75 of the Finance Act, 1994. The late fee under Section 70; imposition of

penalties under Section 77 (1), Section 77(2) and Section 78 of the Finance Act, 1994

were also proposed.

3. The said SCN was adjudicated vide the impugned order wherein the service tax
demand of Rs. 9,76,652/- was confirmed alongwith interest. Late fees of Rs. 20,000/- was

imposed under Section 70. Penalty of Rs. 10,000/T each under Section 77(1) & 77(2) and

penalty of Rs. 9,76,652/- was also imposed under Section 78 of the Finance Act.

4. Being aggrieved with the impugned order passed by the adjudicating authority,

the appellant have preferred the present appeal, on the grounds elaborated below:-

> The appellant are in the construction of Residential Complex. The entire demand

was confirmed without granting natural justiCe and without investigating the

matter hence the -demand needs to be set-aside. Reliance is placed on the

judgment reported in 2019 (24) GST.L 606 in the case of Kush ConstruQtion.'

4
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> The notice does not transpire as to which type of service had been provided by

the Appellant which is liable to demand of service tax. Therefore, in absence of

any specific allegation made in the notice for service, the said OIO deserves to be

set aside.- Reliance is also placed on judgment reported in 2022 (58) GSTL 324 in

the case of Ganpati Mega Builders m Pvt Ltd & 2002( 58) 245 in the case of Quest

Engineers & Consultant (P) wherein Hon'bId Tribunal held that - "Form 26AS is

not prescribed documents for ascertaining gross turnover of assessee. The case of

the appellant is covered by above judgment of Hon'ble Tribunal and thdrefore,

the said OIO requires to be dropped."

> In the judgment repofted in 2017 (349) ELT 13 (Kar) wherein the HC held that

there was ho s,uppression or that there was no intention to evade duty. ThereFore,

mere alleged that there is suppression of facts is not enough to invoke longer

period and 2017 ( 349 .) ELT 137 wherein the Hon'ble Tribunal held that - Revenue

could not establish that the appellant had intention to evade duty- Extended

period is not invocabte. Therefore, in view of the above, notice is time barred.

> Mere taking shelter or resort of ITR data is not sufficient to arrive at evasion of

service tax liability. Moreover, the question does not arise for deliberate

suppression of facts as the service tax payment as per law is made/ paid on

taxable value of service. Reliance placed on OIA AHM/EXCUS//001/APP/6'2/2023-

24 dated 19.07.2023 issued in IIO M/s. Rajesh DubaI Yadav.

> Penalty would be imposable only if there was deliberate suppression or wrong

statement. Where the breach is flowing from a bonafide'belief and the offender

has not acted against the manner prescribed by the statute, no penalty is called
for, as held in the case of ID-LIFE TAPES (P) LTD. versus COLLECTOR OF CENTRAL

EXCISE : 1990(46) E.L.T. 430 (TRIBUNAL).

> Penalty is proposed to be imposed under Section 77 in addition to Section 78 is

not proper and legal in as much as the appellant is not liable to pay service tax as

explained above and tilt issuance of above SCN, no letter or no notice is issued for

any contravention of Provisions of Section or Rule of Finance Act, 1994. Therefore,

the Penalty is pro15osed to be imposed is unwarranted.

> The interest is also not levaible. Reliance is placed on judgment reported in 2019

(27) GSTL 575 (Tri_Bang) in the case ofJossy Edwin Pinto.

The adjudicating authority has imposed late fee under Rule 7C of STR,1994 for the

return period April to September'2014 and it is concluded for the above that

demand is for that particular period. The appellant has filed the return of disputed

period in time and still the appellant has not received any letter proposinq to
impose late fee for the said period return. Therefore, the imposition of Late fee of

Rs.20,000/- is improper and illegal. Further notice is issued for particular return

!:;::*::::“':';';'’*':'}'*:"':“
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in\ F.No.GAP PL/COM/STP/2235/2023

> A copy of ST-3 return and challan for amount of Rs.2,73,903/- is submitted for
which the appellant through oversight in July to Sept, 2014-15 has not s.hown

value but has paid tax. In the annual VAT return the total turnover.mentioned is
Rs.2,73,24,107/- which includes service tax.

5. Personal hearing in the matter was held on 06.11.2023. Shri Naimesh K. Oza,

Advocate appeared for personal hearing on behaFf of the appellant. He reiterated the

contents of the oral and written submissions made earlier and requested to allow !heit

appeal

6. 1 have carefully gone through the facts of the case, the impugned order passed by

the adjudicating authority, submissions made by the appellant in the appeal

memorandum as well as those made during personal hearing. The issue to be decided in

the present case is as to whether the service tax demand of Rs. .9,76,652/- alongwith

injerest and penalties, confirmed in the impugned order passed by the adjudicating .

authority, in the facts' and circumstances of the case, is legal and proper or otherwise.

The demand pertains to the period F.Y. 2014-15.

6.1 1 have gone through the nR-Returns, Form-26AS, Annual VAT Return, ST-3

returns, Sales Accounts, Export Sales Ledger, Retail Invoices. The appellant claim that

they were rendering Works Contrqct services, Construction' service and they claim that

the differential income pertains to the sale of goods on which they have paid VAT. They

also submitted VAT return wherein they have shown the value of Rs.2,73,24,107/- which

is inclusive of service tax. On going through the invoices, I find that the appellant has

been providing goods like Laminate Vener sheets, Wooden Carving Furniture, Frames &

Wooden Carving Transforms, Temples, Muni, Furniture, etc which attracts VAT. I find
that Section 65B(44) of the Finance act, 1994 includes a declared service but excludes

such transfer. delivery or supply of goods which is deemed to be .sale within the meaning

of clause (29a) of Article 366 of the Constitution Relevant text is reproduced beloW.

(ZW) "service“ means any acjivity carded out by a person for ahother for
consideration, and includes a declared service, but sha ii not include–

(a)

(1)

(ii)

an activity which constitutes merely,

a transfer of tide in goods or immovable property, by way of sale, gift
or in any other manner; or

such transfer, delivery or supply of any goods which is deemed to be a
sale within the meaning of clause (29A) of Article 366 of the
Constitution, or

(ISt)

(b)

a transaction in money or actionable claim,

a provision of service by an employee to the employer in the course of
or in relation to his employment,

(C) fees taken in any .Court or tribunal established under any law for the
time being in force.

6_2 1 find that the income reflected in Form

2l12l65,157/- from various Companies, Real

is received income of

Out of this

Rs.

income,
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F.No.GAPPL/COIVI/STP/2235/2023

the income of Rs.1,33,63,ZPll/, is reflected in ST-3 on which appropriate tax has been

paid including the amount of Rs.2,73,903/- paid by the appellant subsequently vide

challan. However, the remaining income is exempted as they have paid VAT. The

appellant have submitted the invoices on which VAT has been made. Since VAT has

been discharged, I find that they are not liable to discharge service tax on the differential

income of Rs. 79,01,716/- as they have already discharged VAT.

6.3 When the demand does not sustaih there is no question of demanding interest

and imposing penalty.

7. In view of the above discussion, I set-aside the impugned order confirming the

service tax demand of Rs.9,76,652/- alongwith interest and penalties and allow the

appeal filed by the appellant.

8. wft@rafRHr qf=FF=T{wftv©r fbnTa vqf@veft++fh vwr il
The appeal filed by the appellant stands disposed off in above terms. ,

+-JIq v:J£3-.-IT:tj
(rn# :iv)

grIFF ( TM)

Date:23. 11.2023
Attested
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